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o Brill Publishers

o Cambridge University Press
o Clarus Press

o De Gruyter

o Edward Elgar Publishing

o Hart Publishing

o Oxford University Press

0 SAGE Publishing

o Taylor & Francis

o Vathek Publishing

o Wolters Kluwer
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30 HARVARD LAW REVIEW [Vol. 1oB:26

nedy made a fine text-based case, but for a statement of law that no
party in the case had asked the Court to adopt in the certiorari
papers.?3®

In dissent, Justice Stevens wrote for the same four Justices who
responded to Justice Thomas in Holder.?¥® Like the parties in Central
Bank, Justice Stevens thought that a stable equilibrium had formed on
this issue. In hundreds of cases, the SEC and every federal court of
appeals to consider the issue had concluded that aiders and abettors
are subject to liability under section 1o(b), based upon statutory policy
and general principles of tort law.?3” Congress was specifically aware
of those decisions, and the relevant committees had signalled approval
of them.?*® Justice Stevens worked from the precept, long established
in the Court’s precedents, that a “'settled construction of an important
federal statute should not be disturbed unless and until Congress so
decides,’"*¥?

We do not read Ceniral Bank simply as an opinion in which text
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2o HARVARD LAW REVIEW Wol. roB:abk

nedy made a fine text-based case, but for a statement of law that no
party in the case had asked the Court to adopt in the certiorari
papers.235

In dissent, Justice Stevens wrote for the same four Justices who
responded to Justice Thomas in Holder. 3% Like the parties in Cesdral
Bank, Justice Stevens thought that a stable eguilibrium had formed omn
this issue. In hundreds of cases, the SEC and every federal court of
appeals to consider the issue had concluded that aiders and abettors
are subject to liability under section ro(b), based upon statutory policy
and general principles of tort law. 237 Congress was specifically aware
of those decisions, and the relevant committees had signalled approval
of them.®*% Justice Stevens worked from the precept, long established
in the Court’s precedents, that a “‘settled construction of an important
federal statute should not be disturbed unless and until Congress so
decides_ *"239

We do not read Central Bank simply as an opinion in which text
trumps practice, for Justice Kennedy also relied on substantive reasons
for reading aiding and abetting out of section ro(bh).24° A broad wview
of section ro(b) would create legal exposure for banks, attormewyvs, and
accountants assisting in securities offerings.24! This would, he
surmised from a single law review article, have wvast distributive conse-

235 Certiorari was sought and granted on the narrower issue of what standords should be ap-
plicable to aider and abettor Hability under the cause of action courts had implied from § zo{b)
See id. at 1457 (Stevens, J., dizsenting).

236 Jee id. at rg4s5s. Justices Blackmumn, Souter, and Ginsburg joined in Justice Stewvens®s
opiniomn.

237 See id. at zas56.

238 Hee id. at rq4s8—s0 & ng (relying on the rg838 amendments and commities reports to the
gz amendments to the Securities Act). The 1983 report approvingly noted “judicial application
of the concept of aiding and abetting liability to achieve the remedial purposes of the securities
lawws" HLE. REr. Mo, 355, gith Cong., 15t Sess. 1o (zg8z), grofed im Cemtral Bank, 114 S. CL at
I458 B,

239 Cemntrel Bank, 114 S. Ct. at 1458 (guoting Reves v. Ernst & Young, 499 .S, 56, 74 {(xg990)
(Stewvens, J., concurringl). Justice Eennedy conceded that *our cases hawve not besn consistent im
rejecting arpuments such as these,” id. at 1453, and the Court has regularly followed Justice Ste-
wvens's precept in securities cases. See SEC wv. Jerry T. O'Brien, Inc., 467 U.S, 735, 745—a7 (1oBak
Elue Chip Stamps w. Manor Drug Stores, 421 LS. 3723, 732—33 (1975} Blau vw. Lehman, 3658 1575,
A A TS —T 3 (rTah=2Y e agisa omnrocdity Futares Treadime (ormm e v Schore a8 115 Bag. Bar—dlh
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408 Sue id. at 14589 & 03 (relying on the 1088 amendments and commiliee reports to the
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hrfieys M"“"’"‘""”J‘“u s £ 551016 “51 %"f »
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(Stevel® ey conceded (hat *our cases have not been consistent in
mtnlirg afgumnnls Hlth as these,” id. at 1433, and the Court has rgd i Justiee Ste-
yens's precept n securifies case, See S QiBrien, I 547 (1984);
Blue Chip Starmps v. Manor Drug Store =17 (1979l an, 368 US,
403, 412-13 (1ofi2); se¢ also Commodity TevsremBrnim®Comm'n v. Schor, 478 U5, 833, By5-46
(198) (defering to the CETC's intrpreation of the Commodites Exchange Act, 1 USC,

§§ 1a(a)ls), 16 (rog6) (amended 1983), in part; because Congress had twice amended the statute
without overruling the CFTCs interpretation; ¢f Aaron v. SEC, 446 US. 68s, o4 nax (1ghe) There are 2 versions of the case 494 U.S. 56 available. Please choose one:
(overtuning & relatively recent lower court consensus where there were no direetly supportive

legislative signals that were allached fo an amendment fo the statute) Juslier Kenmedy clled + HeinOnline (PDF version)

""ﬂ; Stee Central Bong R 494 U.8. 56 (1990)

See Central Bandy 114 5. nédy, J.). Another plausible substantive reg-

I A S Reves et al. v. Emst & (and) Young

by lower courts under § 10(b). Central Bank may have been a compromise: rather than abolishing

fhe Iongetanding implied cause of action, the Court would abelh the not-quile-as-dongsandlng + Fastcase

aiding and abetting fabilty, Reves et al. v. Emst & (and] Young
WL Sep id, at 1448,

194105, 56 (1990)
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Syilabus 494 1T, 5.

REVES ET AL. v ERNST & YOUN

CERTIORARI T THE IHNITED STATES COURT OF APPEALS FOR
THE EIGCGHTH CIRCUIT

Mo, BEE-1480. Arpgued November 27, 19809 — Decided February 21, 1990

Im order to raise money to support its general business operations, the
Farmers Cooperative of Arkansas and Oklahoma (Co-Op) sold uncollat-
eralized and uninsured promissory notes payable on demand by the
holder. Offered to both Co-Op members and monmembers and mar-
keted as an “Investment Program,” the notes paid a variable interest
rate higher than that of local financial institutions. After the Co-Op
filed for bankruptey, petitioners, holders of the notes, filed suit in the
District Court against the Co-Op’s auditor, respondent’'s predecessor, al-
leging, infer alic, that it had wviclated the antifraud prowvisions of the
Securities Exchange Act of 1934 —which repulates certain specified in-
struments, including “any note[s]” —and Arkansas’ securities laws by in-
tentionally failing to follow generally accepted accounting principles that
would have made the Co-Op's insolvency apparent to potential note pur-
chasers., FPetitioners prevailed at trial, but the Court of Appeals re-
warsad. Applyving the test created in SEC v W, J, Howey Co., 328
. 8. 203, to determine whether an instrument is an “investment con-
tract™ to the determination whether the Co-Op's instruments were
“notes,” the court held that the notes were not securities under the 1934
Act or Arkansas law, and that the statutes” antifraad provisions there-
fore did not apply.
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110 5.Ct. 945
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Bob REVES, et al., Petitioners

ﬁ

V.
ERNST & YOUNG.
No. 83-1480.
Arqued Nav. 27, 1989.
Decided Feb. 21, 1990.

Rehearing Denied April 16, 1990.
See 494 U.5.1092 , 110 S.Ct. 1840 .

Syllabus
In order to raise money to support its general business operations, the Farmers Cooperative of Arkansas and Oklahoma (Co-Op) sold uncollateralized and uninsured promissory notes payable on
demand by the holder. Offered to both Co-Op members and nonmembers and marketed as an "Investment Program,” the notes paid a variable interest rate higher than that of local financial institutions.
After the Co-Op filed for bankruptcy, pefitioners, holders of the notes, filed suit in the District Court against the Co-Op's auditor, respondent's predecessor, alleging, infer alig, that it had violated the
antifraud provisions of the Securities Exchange Act of 1934—which regulates certain specified instruments, including "any note[s]'—and Arkansas' securities laws by intentionally failing to follow generally
accepted accounting principles that would have made the Co-Op's insolvency apparent to potential note purchasers. Petitioners prevailed at trial, but the Court of Appeals reversed. Applying the test
created in SEC v. W.J. Howev Co.. 328 U.5. 293 . 66 S.Ct. 1100 . 90 L.Ed. 1244 _to determine whether an instrument is an “investment contract’ fo the determination whether the Co-On's instruments
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Comment party in the case had asked the Court to adopt in the certiorari
Guinier, Loni papers,?
Page 109 In dissent, Justice Stevens wrote for the same four Justices who

responded to Justice Thomas in Holder.?¥ Like the parties in Central
Bank, Justice Stevens thought that a stable equilibrium had formed on
this issue. In hundreds of cases, the SEC and every federal court of

Editorial Board

,\]—i T]‘f,"f/]? %‘ él] Z, appeals to consider the issue had concluded that aiders and abettors

. are subject to liability under section 10(b), based upon statutory policy

= 3& \ é’f] ﬁ @ and general principles of tort law.>3" Congress was specifically aware

. — KA of those decisions, and the relevant committees had signalled approval
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THE ORIGINS OF JUDICIAL CONTROL OF FEDERAL
EXECUTIVE ACTION

Freperic P. Lze*

HE contest between the judicial and executive branches over the
power of the courts to subject to judicial review administrative
action legislative or judicial in character has been waged for over a
century. In Marbury v. Madison® the Supreme Court tentatively assert-
ed its right to invalidate acts of the executive, as well as those of Con-
gress, that were contrary to law. During the Jacksonian period the
Court for the first time decided that it had the right to call the executive
to account. But despite the firm position early taken by the Court,
only when Congress has actively intervened on the Court’s side has the
judiciary made real gains against the executive. In consequence the
effective weapons of the Court have been largely statutory review pro-
ceedings rather than common law writs.
Several factors long served to delay a decisive conclusion on any
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Richard Posner

From Wikipedia, the free encyclopedia

Richard Allen Posner (/ pouznar/; born January 11, 1939) is an American jurist, legal theorist, and economist. He is currently a judge
on the United States Court of Appeals for the Seventh Circuit in Chicago and a Senior Lecturer at the University of Chicago Law School.
He is a leading figure in the field of law and economics, and was identified by The Journal of Legal Studies as the most cited legal
scholar of the 20th century ™

Richard Posner

Posner is the author of nearly 40 books on jurisprudence, economics, and several other topics, including Economic Analysis of Law, The
Economics of Justice, The Problems of Jurisprudence, Sex and Reason, Law, Pragmatism and Demacracy, and The Crisis of Capitalist
Democracy. Posner has generally been identified as being politically conservative; however, in recent years he has distanced himself
from the positions of ine Republican party.
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ENDING CHILD LABOR .27 going to school
Furthermore, the Children’s Rights Division at
Human Rights Watch has focused its efforts
largely on forced and bonded child labor, stating:
The human rights abuses in these practices are
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aspects of the complex and troubling child labor
issue include drawing attention to the plight of
bonded and forced child laborers, helping to end
these appalling practices, and contributing to the
debate on the rights dimension of the larger
issue of children and work.28 This language, by
unnecessarily equivocating on definitional issues
that are, in fact, well-resolved by human rights




WELLS®
FASIWOIER
HeinOnlinelY=ARE200

( ScholarCheck ) #Etr2—&5TEH , ‘M‘ e

o] LAESBIASR A RIFEHEIER ML
DR EHS | BT, XEEES.
SFRRPEEMREMM S EZF A5 F
5|BERZIINE |, LIKEEHeinOnline
RAFPELRDTARRRRZHNNE,
AP ERLEENEA DR ( XEE
FU515 | BBEREEE 121 B N EA S
HeinOnlineAFipRIANREL ) |, WIEER
ERAITHE.
R hEnE L |, LUERFEY
HeinOnlinefdFastcaselRiE 5 aJfHKF4
=l
FAE N DEBERZEHeinOnlinely
FEIBRESEELEA |, EnJLUBEE
NEHPEKFAS N E I
( ScholarCheck ) EfRLAEEZIIEER
BrTH. B201944E |, 1%i5nBUS
NewsA N EZFZFHERIENMEAR | EA
TN A=A N DFIHER AV E K

1

g 0
o Sl
By 85 A

s

EiledHyﬂ Al
ooassed 11 mes

B i
(e

G on
P I

it foar
P A1

L o
eI

N Prcess Unted St James Dl Gt

iy
fapl

i

tt A

igﬁ% I Q ( 3[' ) =i ,’ Mo e s ) Tois

b HARVARD LAV RETIER [l ke

vl e e Bt e sttt of o B
oy n he cie Dod sk the Cout b0 adt i the oo
s

[ R
rpted e Thoms e ik e s n Cot
Bun, i Seves o ot sl e B omed on
s . o o s, the B s vy Bl e o
dppel o conid e e e thaf s and e
e it o iy o s ), e o ity oy
o gl pne of D Congrs wos el aae
f o o, et conifes e sl v
o e s Stes ke o e prceg b sl
o Cout’ et e oo of n ot
el e s oo e it uls and o] Conges 0
fis ™




WELLS® g@g
ERAER

HeinOnline 43 ZE #1458 &= A 144

fEHeinOnline, A& —MH R ERRE. HIF . BRGNS 2 A 1R A4S
REI AR BAT BB THRIATH = dn i B 5 H . FTIEH Y, HeinOnline
FHEH 1 One-Box¥ R IJHE, AR KiAfF & A BIMIR—Hr !
B R D geiE s B A AR R e T A R TR, ML R AR
R AT ROREIRAE . =28, RS I T R A48 2 F T i AN AR L
A2 [ JHeinOnlineZ FH ', G800y, VLETHIHE R DRt IF A BMIBR . A SCFE SCH
ElHeinOnline Blog, AJ K% 1R 7l — ZERD k&% e 152 i 5 o

https://mp.weixin.qq.com/s/OLwEnxx4ljXulxv9odIjkw



HeinOnline Knowledge Base
http://help.heinonline.org

A
HEINONLINE Knowledge Base

BLOG CONTACT

Search the Knowledge Base
Access (21 Ariicles) Training Guides (23 articles Training Videos (Quimbee)
25 Articles)
& HeinOnline User Rules & HeinOnline Comprehensive User's
@ My username and password do Guide [ Overview of Quimbee’s HeinOnline
not work. Whom should | contact? [ Getting Started in HeinOnline Video Series
3 Will HeinOnline work with proxy 3 Searching 107 & Logging Into HeinOnline
servers? ® View all & Using MyHein
@ View all @ View all

Training Videos (HeinOnline)
48 Articles)

2 What is HeinOnline?

3 Searching 101

3 National Survey of State Laws

@ View all

HeinOnline Basics (22 articles

Getting Started in HeinOnline

[~ [iiigl

Top Tips Every Researcher Should
Know

Are PDFs in HeinOnline
searchable?

@ View all

it

® @ @ ® &

Searching (66 articles

Advanced Search Syntax

(g [

How do | search for an article by
title?

How do | Search and Use Boolean
Operators?

@ View all

[

LOGIN



http://help.heinonline.org/

WELLS®

Wells-HeinOnline
2
b VR R
EHeinOnline&IE £
’\—‘ll!jf\tl

o FERHH

- W
e

e Wells#i£

b

0 |k

— VR SCHRER R AR

— SRR Gk
— AR S5 feftScE L

T'Jlﬁci*

LB ARNAE)

. I
/\\ /-

%‘ ﬁ}g

FIZERRSH

R AR 55+

Tili

2
. [=]

[=1%%
1%

Wﬁﬂ+
HemOnIme%f[; 2

&

L3RR

IhE LT Z RS HEARS

1E I T]ISSN 5
— BRI HeinOnline B4 )% ;
— RS

Bl AR S B AR 55 5



®
WELL Wells-HeinOnline
China Law & Society Library

o MR EEE
BRI S ¢ ;
e 1E -IemOnImeéf( ey | Law

(““ ERNANCE:

:JE § HH W ' ¢ o e ke e
} Coming in November 2016 * Lo o

China Law & S oNTRACT IR dire?
of CHINA

SOCEity %@?2% by Wang Liming

Co-published by

Q EF )$ @ TEARASZ S HEINONLINE WELLSS




WELLS®

8 1
Wells /~ ]
010-88578296
18513140722 (BfERES)

zhangbin@wells.org.cn




